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BELLSOUTH COMMENTS IN OPPOSITION TO JOINT PETITION FOR
RULEMAKING AND REQUEST FOR ESTABLISHMENT OF A JOINT BOARD

On April 8, 1993, the Consumer Federation of America

(CFA) and the National Cable Television Association, Inc.

(NCTA) ("Petitioners") petitioned the Commission for the

commencement of a rUlemaking to establish separations,

cost accounting, and cost allocation rules specifically

tailored for Video Dialtone (VDT) services, and for the

establishment of a Federal-State Joint Board (Joint

Board) to recommend procedures for separating the cost of

local telephone plant used jointly to provide telephone

service and VDT services. The Petition also seeks

modifications to the Commission's price cap rules and

asks the Commission to adopt joint marketing and customer

privacy safeguards specific to VDT services. Finally,

the Petition requests that any pending or new Section 214

VDT application be held in abeyance until completion of

the requested rulemaking, or alternatively, that all

further 214 VDT approvals be conditioned on compliance



with any new rule changes resulting from that proceeding

and that such adjustments be applied on a retroactive

basis!.

I. SUMMARY OF COMMENTS

The Petition should be dismissed either as an

untimely petition for reconsideration of the commission's

Video Dialtone order2 , or alternatively, as premature and

inappropriately limited in scope to only VDT services.

The Commission has already made contrary determinations

on how it intends to address the fundamental issues

raised in the Petition, a fact which Petitioners

themselves acknowledge by having filed petitions for

reconsideration on essentially the same issues3 •

Petitioners' requests are more appropriately addressed by

the Commission on reconsideration of the Video Dialtone

Order; or with respect to some matters, either in the 214

VDT application process or in a more comprehensive

proceeding not limited to VDT services. Accordingly, the

Petition should be dismissed.

Dismissal of the Petition, however, should not be

confused with the larger issue of whether the Commission

! Petition pp. 4-5.

2 Telephone Companies/Cable Television Cross-Owner
ship Rules, Second Report and Order, 7 FCC Red. 5781
(1982) ("Video Dialtone Order").

3 See, Petitions for Reconsideration of CFA and
Center For Media Education pp. 21 and 24-25; and of the
NCTA pp. 7-9, 11 and n.18, filed October 9, 1992.
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should conduct a comprehensive review of rule changes to

accommodate increased competition and the introduction of

new technologies and services, including VDT, into local

exchange carrier (LEC) networks. As previously stated in

a number of Commission dockets, BellSouth favors the

initiation of such a proceeding4. In BellSouth's view,

it would not be premature for the Joint Board to begin

addressing many of the jurisdictional issues. In fact,

the existing Docket No. 80-286 Joint Board has already

been charged with this task. convening a new Joint Board

as suggested by Petitioners would be redundant.

BellSouth strongly urges the Commission to accelerate the

Docket No. 80-286 Joint Board process.

II. COMMENTS

A. The Commission Has Already Rejected The
Petitioners' Request For Video Dialtone
Specific Accounting, Cost Allocation, And
Safeguard Rules.

In the Video Dialtone Order, the Commission

addressed whether changes to Parts 32, 36, 64, or 69 of

its rules were necessary or desirable in connection with

4 In the Matter of Transport Rate Structure and
Pricing, CC Docket No. 91-213, Comments of BellSouth
Telecommunications, Inc., filed February 1, 1993, p. 44;
In the Matter of Amendment of Part 36 of the Commission's
Rules and Establishment of a Joint Board, CC Docket Nos.
91-141 and 80-286, Comments of BellSouth Telecommuni
cations, Inc., filed December 21, 1992; and Telephone
Companies/Cable Television Cross-Ownership Rules, CC
Docket No. 87-266, BellSouth Comments, filed February 3,
1992, pp. 32-34.
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implementation of VOT servicess• The Commission

concluded that such changes were not justified at this

time:

It would be unwise to amend our regulations
without specific service proposals before us
which would enable us to evaluate the pUblic
interest implications of the proposed rule
changes. (footnote omitted) While these
issues will doubtless require close
consideration as video dialtone evolves, we
find that, at present, changes to our rules in
anticipation of video dialtone service
proposals, other than those specifically
adopted herein, are premature. The
desirability of certain rule changes which have
been suggested by some commenters, such as
changes to Part 36 and Part 69, would be better
addressed in the context of a more
comprehensive review of those rules rather than
on a piecemeal basis in this proceeding6 •

The Commission further stated that rather than

propose rule changes at this time, it and other parties

would have ample opportunity to address cost allocation

and safeguard concerns in the context of particular VOT

proposals during the Section 214 certification process:

We conclude that the inherent uncertainties of
technological progress would make it difficult
to resolve all such issues quickly and
definitively and thus, by postponing the prompt
implementation of our policy and rules at this
time, the pUblic would be deprived of the
numerous benefits we have identified on the
basis of the record as flowing from video dial
tone. As indicated, we anticipate ample
opportunity to review specific video dialtone
proposals in connection with the section 214
certification process and expect that we can
best benefit from interested industry parties'

5 Video Oialtone Order para. 112.

6 Id. para. 116.
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geographic scope. It is simply too early to assume that

the first few VOT trial proposals filed with the

Commission are necessarily typical of "VOT services."

Likewise, it is too early to use these proposals as a

basis for rule changes.

As indicated in the above-quoted language, the

Commission has already determined that any new cost

allocation and safeguard concerns raised by specific VOT

service proposals would be dealt with in the Section 214

application process; and that changes to Part 36 and Part

69 would be better addressed in the context of a more

comprehensive review of rules not limited to VOT

services. The mere filing of a few experimental VOT

trial proposals is not a sufficient reason for reversing

that decision.

To the extent legitimate jurisdictional separations

and cost allocation issues are identified during the

initial development phase of VOT services, there is an

existing Joint Board that can begin addressing those

issues. Albeit for reasons different from those of

Petitioners, BellSouth recognizes the need for

separations reformlO • However, BellSouth strongly

opposes the institution of a new Joint Board proceeding

that is narrowly focused only on video dialtone services.

BellSouth supports the Commission's determination that a

10 See n.4, Supra.
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more comprehensive proceeding is needed to address the

full panoply of new technologies and services (including,

but not limited to, VDT services) that are being

incorporated into local exchange carrier networks.

BellSouth urges the Commission to initiate the review of

these broader issues through the existing Joint Board,

irrespective of whether it dismisses the Petition.

In the Video Dialtone Order, the Commission also

specifically rejected arguments that it should change its

price cap rules for VDT services:

Similarly, we do not change our price caps
regime at this time in order to foster the
development of broadband infrastructure. While
we may need to reexamine our price cap rules as
video dialtone develops • . . we find that it
would be premature to undertake such a
reexamination at this time. Such issues could
be addressed in the three-year review
process ll •

The Commission also rejected arguments to fashion

new aNA and CPNI safeguards for VDT services:

BOCs are also sUbject to non-discrimination
reporting requirements; network disclosure
rules; and rules with respect to customer
proprietary network information (CPNI). (cite
omitted) Additionally, we have concluded that
there are significant pUblic interest benefits
arising from the efficiencies and innovations
that could be obtained by permitting some
integration of basic and enhanced services,
including joint marketing. (cite omitted). We
see no reason to amend these rules in the video
dialtone context. Thus, we now reaffirm, in
the context of video dialtone, our previous
conclusion that these rules serve the pUblic
interest by preventing discrimination by the

11 Video Dialtone Order n.274.
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BOCs against independent ESPs while allowing
the pUblic to reap the benefits of increased
efficiency and expand an enhanced service
market12

•

Last, but not least, the Commission rejected

Petitioners' argument that video dialtone market trial

proposals should be stayed or held in abeyance while the

commission considers and resolves all outstanding

regulatory, technology, and policy issues:

We agree with those parties that contend that
the pUblic interest is served by prompt
implementation of video dialtone, and we
clarify our intention to expeditiously consider
any relevant waiver request with respect to
video dialtone service proposalsu .

Clearly, it is in the public interest to allow the

deployment of new technologies and services that will

benefit consumers while related regulatory issues are

debated and resolved. Petitioners have not presented any

credible evidence or circumstances that would justify the

drastic action they propose.

The Petition merely repeats the same arguments which

were specifically rejected by the commission in the Video

Dialtone Order. Moreover, those arguments are currently

pending before the Commission on reconsideration and

should be addressed, if at all, in that proceeding and

not here. To the extent the Petition raises legitimate

issues that need to be addressed in other proceedings,

12 I d • n •243 •

13 Id. para. 117 and n.295.
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those issues should be addressed either in the section

214 application process or in a more comprehensive review

of the Commission's rules that is not limited to only VDT

services. For the above reasons, the Petition should be

dismissed.

B. Petitioners' criticism Of Existing Accounting
And Cost Allocation Rules Is Unwarranted.

The fundamental premise of the Petition is that the

Commission's existing safeguards, accounting, and cost

allocation rules, without further modification, will

allow discrimination and improper cross-subsidies to

occur. While some rule changes may be appropriate to

account for the new technologies and services being

deployed in LEC networks, it is not true that the

Commission's existing rules will allow discrimination and

cross-subsidization to occur.

The Petitioners gloss over the existence of the

section 214 application process. Petitioners have not

demonstrated that this process is inadequate or

inappropriate given the embryonic stage in development of

VDT services, technologies, and architectures. Indeed,

the Petition prejudges the outcome of those 214 VDT

proceedings. The Commission has yet to rule on three of

the four 214 VDT applications that have been filed.

Petitioners similarly ignore the fact that local

telephone rates cannot be increased without the

appropriate approvals from state regulators.

- 9 -



The primary objection underlying the Petitioners'

criticism of the Commission's Part 32 accounting rules is

that they will not identify costs associated with VDT

service separately from the costs of other regulated

services that utilize the broadband VDT platforml4
• In

short, the Petitioners are asking the Commission to

impose a unique standard for pricing VDT services based

on fully distributed costs15 •

The Commission has rejected the use of fully

distributed costs for pricing regulated services of price

cap carriers. That rejection was recently reaffirmed on

appeal l6
• In the same Order, the Commission rejected,

and the Court of Appeals affirmed, the Commission's

refusal to require sharing by price cap basket, as

requested in the Hatfield Study17. Petitioners have

provided no rationale for reconsideration of these recent

policy decisions by the Commission.

Petitioners' request for substantial revisions to

Part 32 because LECs have proposed doing a few VDT trials

is without merit for a number of reasons. The

Commission's Part 32 rules were adopted in 1988 after a

U Petition at 16.

15 See Hatfield study (Appendix A of petition) p. 23.

16 See National Rural Telecom Ass' n v. FCC, 988 F. 2d
174 (D.C. Cir. 1993).

17 Hatfield Study p. 27. ,.
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decade of study. The Commission began the process in

1978 by issuing a Notice of Proposed RUlemaking (NPRM) in

CC Docket No. 78-19618
• In the NPRM, the Commission

initially considered adopting a revised accounting system

that would incorporate certain cost allocation processes

done at that time through special studiesl9 •

However, in the Report and Order (R&O) adopting the

current Part 32 rulesw, the Commission rejected this

proposal after recognizing that its new Part 32 USOA must

be flexible enough to accommodate the rapid change

occurring in the telecommunications industry. At

Paragraph 7 of the R&O, the commission lists the

objectives of the new USOA proposed in the second

Supplemental Notice of Proposed RUlemaking21 , the third

objective being:

The revised USOA should not be tied to any
particular cost of service methodology, as such
methodologies may well change with time, with
changing technology, or with relevant economic or
legal considerations. A stable base from which to
build is necessary to provide the ability to produce
consistent and reliable output without the necessity
of changing the accounting system each time a
costing methodology is revised (emphasis added).

18 Notice of Proposed RUlemaking, CC Docket No.
78-196 FCC 78-453, 70 FCC 2d 719 (1978).

19 Id. para. 18.

20 Report & Order, CC Docket No. 78-196 FCC 86-221,
60 Rad, Reg. 2d (P&F) 1111, released May 15, 1986.

21 Second Supplemental Notice of Proposed Rulemaking
and Order, CC Docket No. 78-196, FCC 81-480, 88 FCC 2d 83
(1981) ,

- 11 -



Thus, as noted above, the Commission fUlly

considered during the development of Part 32 that the

telecommunications industry was rapidly changing and that

its new Part 32 rules had to accommodate changes such as

VOT without constant revision. Moreover, the Commission

carefully considered and rejected the concept of tying

Part 32, as proposed by the Petitioners, to particular

cost allocation methodologies and objectives.

Petitioners have failed to demonstrate that VOT

represents a sufficient reason to depart from this

carefully crafted policy.

Petitioners' assertion that Part 64 results will be

in error because Part 64 uses Part 32 as a starting point

is flawed and demonstrates Petitioners' lack of knowledge

of the relationship between Part 32 and Part 64. The

cost allocation rules contained in Part 64 require LECs

to identify costs related to operations and assign or

allocate those costs based on cost causative principles.

If LECs offer services as a part of a VOT service, the

existing rules provide specific procedures for

identification and allocation of the relevant costs to

those services. Petitioners allege but fail to show how

those rules are inadequate and result in cross-subsidy.

The existing Part 64 rules are sufficient to account for

the joint provision of all regulated and services

related to VOTe
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Petitioners' request for a Joint Board to develop

rules to separate costs of telephone service from VDT is

also misguided. First, the Joint Board's primary

function is to deal with jurisdictional separations

issues, not the allocation of costs among regulated

services. The Commission previously considered a

proposal to separate costs of regulated "core" and

"non-core" services, but abandoned that proposal as

unworkablen . There is no reason to believe that such a

proposal would be any more practical for VDT services.

Ironically, Petitioners identify a realistic

alternative to the regulatory morass they propose. The

Petitioners recognize that "pure price-based regulation

prevents cross-subsidy in theory.,,23 Rather than adopt a

heavy-handed regulatory paradigm that seeks to prevent

carriers from acting on the perverse economic incentives

that are inherent in cost of service regulation, the

Commission can remove those incentives by moving to a

pure price cap regulatory structure. This was the path

recently chosen by the Commission in its regulatory model

n In the Matter of Decreased Regulation of Certain
Basic Telecommunications Services, 2 FCC Red. 645; 1987
FCC LEXIS 4725; Released January 9, 1987; Adopted
December 17, 1986.

23 Hatfield Study p. ii.
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for regulating the rates of NCTA's members~, and is

being employed successfully for the regulation of the

dominant interexchange carrier, AT&T.

Petitioners also request that the Commission

establish a new price cap basket for video dial tone

service. This request is not warranted. Video Dialtone

is another transport service that will fit comfortably

into existing price cap baskets, depending upon how the

service is offered. The Commission should resist

requests for distinct price cap baskets when new services

are offered. such requests move the Commission further

away from the underlying principles of price cap

regulation and retard the development of new services.

C. Petitioners' Assumptions Regarding Jurisdiction
Are Premature.

The Petition is also flawed in its assumption that

the basic VDT platform facility and services will be 100%

interstate~. In essence, the Petition assumes that the

VDT platform facility will not include jurisdictionally

intrastate services among its offerings. While this is

possible, it is also highly unlikely that a VDT facility

would be limited in its use, at least over time, only to

interstate services.

~ Implementation of section of the Cable Television
Consumer Protection and Competition Act of 1992 - Rate
Regulation, MM Docket 92-266, Report and Order and
Further Notice of Proposed Rulemaking, reI. May 3, 1993.

~ Petition p. 11.
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Petitioners read too much into the Commission's

conclusion in the Video Dialtone Order that the basic VDT

platform is presumptively an interstate service because

the Commission has exclusive jurisdiction over the

interstate video programming channels using that

platform26 •

As previously explained in BellSouth's Opposition to

Petitions for Reconsideration of the Video Dialtone

Order, the fact that the basic VDT platform is interstate

for purposes of transmitting interstate communications

does not mean that the Commission has exclusive

jurisdiction over intrastate video, data, or voice

services also delivered over that platformv . Moreover,

even if the VDT services delivered over a VDT platform

are jurisdictionally interstate, the fiber and other

broadband facilities used to support the VDT platform

will most likely be used to provide numerous other

intrastate video, data, and voice telecommunications and

information services. These services are likely to

include many two-way interactive video services,

including full motion video games, video conferencing,

video home shopping, video educational services, video

U Petition pp. 11-12 and Video Dialtone Order
para. 72.

v Telephone company/Cable Television Cross-Ownership
Rules, CC Docket No. 87-266, BellSouth opposition To
Petitions For Reconsideration, filed November 12, 1992,
pp. 10-12.

- 15 -



telephone, etc., that do not constitute either video

programming or cable service. It is presumptuous as well

as self-serving for NCTA to argue that the common carrier

transport of such services should be treated under the

Commission's rules as anything other than the provision

of advanced telecommunications services.

III. CONCLUSION

In short, the parade of cost allocation and

cross-subsidy horrors alleged by Petitioners does not

exist. While there may be some legitimate issues

subsumed among the concerns raised by Petitioners, these

can be adequately addressed in the Commission's section

214 VDT application process or within the framework of

the Commission's existing rules. To the extent

additional rule modifications are needed, they should be

addressed in the context of a more comprehensive

proceeding that addresses the relative impacts on all new

services and technologies, not just video dialtone.

Video dialtone is just one of many services that

will be using fiber and other broadband technologies that

are being incorporated into modern LEC networks. Any

change to the cost allocation or separation rules can

affect the allocation of costs of facilities used to

provide a wide assortment of services, including switched

access, special access, and local service. The needs and

impacts on all these services should be addressed and
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bala~ced in the same proceedinq. To address these

important issues on a service-specific, piecemeal basis,

as requested in the Petition, 1s administratively

inefficient and certain to render undes1rable and

unintended results.

For ~he foreqoing reasons, the Petition should be

dismissed. However, independent of that action, the

Commission should initiate steps to ensure that the Joint

Board begins to address separations and related cost

allocation issues associated with increased competition

and the introduction of new technologies and services

into LEC networks.

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

By:
M. Robert utherland
Thompson T. Rawls II
4300 Southern Bell Center
675 W. Peaohtree Street, N.E.
Atlanta, Georgia 30375
(404) 614-4901

May 21, 1993
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